I concur in Judge Carlson's views.  Citations 380436 and
380437 should be affirmed.

Citations 380438 and 380439

These citations allege violations of 30 C.F.R. 56.6-5 at
the two magazines.  The cited standard provides:

56.6-5 Mandatory.  Areas surrounding
magazines and facilities for the storage
of blasting agents shall be kept clear
of rubbish, brush, dry grass or trees
(other than live trees 10 or more feet
tall), for a distance not less than
25 feet in all directions, and other
unnecessary combustible materials for
a distance of not less than 50 feet.

MSHA's evidence proves that this wooded area'had dry brush
and grass on all sides and within 25 feet of the powder magazine
(Tr. 62, 63, 65).  The grass varied in height up to 2 feet.
In addition, dry brush had blown around the magazine (Tr. 63,
104).  A fire in this immediate vicinity could cause the
blasting agents in the magazine to explode and cause death or
serious injuries (Tr. 66, 67).

The operator should have known of this condition (Tr. 68).

During the hearing the parties stipulated that all of the
evidence relating to the powder magazine also applied to the
detonator magazine {Tr. 112).

Respondent's witness Rifenburg does not deny the presence
of brush and dry grass in the area.  But he stated that the new
locations of the magazines, 25 feet away, are equally subject to
the hazards of a fire in this forest (Tr, 176, 177, 181, 182).

Discussion

The uncontroverted evidence establishes violations of the
regulation.  These violations were abated by moving the magazines
There is no grass or dried brush in their new locations as shown
in exhibits R6, R8,'R10 and R14,

I agree with respondent's position that these magazines
are subject to a fire hazard from sources other than those in
the immediate vicinity (Tr. 218).  However, I decline to rule
that, as a matter of law, MSHA's regulation has no relation
to safety.  Respondent's arguments relate to the imposition of
a penalty rather than to whether the regulation was violated.

858   Further,
